THE RECORD 


OF ‘THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


oc IAT/On, 


ps 


39. 


VOLUME FOURTEEN 
1959 


Tue Recorp of The Association of the Bar is published at 42 West 44th 
Street, New York 36. Editorial inquiries should be addressed to the Executive 
Secretary. Information on exchange arrangements may be secured from the 


Librarian of the Association. 




















THE RECORD 


OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 





EDITORIAL BOARD 


DupLey B. BoNSAL PAuL B. DE Witt ROGER BRYANT HUNTING 
President Executive Secretary Secretary 


THE RECORD is published at the House of the Association, 42 West 44th Street, New York 36. 





Volume 14 JANUARY 1959 Number 1 


Association Activities 


AT THE Stated Meeting on December 9 an Honorary Membership 
was conferred upon Sir Leslie Knox Munro, K.C.,M.G., former 
Ambassador Extraordinary and Plenipotentiary from New Zea- 
land. In making the presentation the President read the following 
citation: 


Sm LrEsL1E—You graciously combine the cardinal vir- 
tues of the scholar, the teacher, the administrator, the 
editor, the diplomatist and the world statesman. Lest I 
make you appear too austerely virtuous I hasten to pro- 
claim that in this House we cherish you as a lawyer and 
as a friend. In doing so we magnify and illuminate this 
Association. On you we confer an Honorary Membership; 
more importantly we welcome you to our society with the 
greatest pleasure and pride. 


Following the presentation of the Honorary Membership, 
Presiding Justice Bernard Botein discussed the Judicial Confer- 
ence’s plan for court reorganization and called upon the Associa- 
tion to lead in a massive effort to secure Bar support for the 
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Conference plan. The President responded by appointing a steer- 
ing committee to take charge of the effort consisting of Cloyd 
Laporte, Bethuel M. Webster, Allen T. Klots and William C. 
Chanler. 

e@o 


IN CONNECTION with the effort for court reform the following 
letter from the President, published in The New York Times of 
December 11, 1958, will be of interest to the members, as well 
as the editorials from the Times and the Tribune, which are 
reprinted below: 


To THE EpIToR OF THE NEw YorK TIMEs: 


May I congratulate you on your editorial of Dec. 5 on “Lawyers and 
Court Reform?” You are quite right in calling to your readers’ attention 
the regrettable apathy of many lawyers in this great cause. 
The Association of the Bar has over the years given strong support to the 
movement for a reorganization of the courts. The Association published in 
1953 “Bad Housekeeping—the Administration of the New York Courts,” 
which was a persuasive and widely distributed full-length study of the need 
for reform. In 1954 the Association published a book-length study entitled 
“Children and Families in the Courts of New York City,” which undoubtedly 
influenced the plans for a unified family court. Through its Special Com- 
mittee on the Administration of Justice, the Association has worked continu- 
ously for the modernization of the court structure. 
The Association encouraged the formation of the Committee for Modern 
Courts, and will continue to push vigorously for court reorganization. 
We urge all citizens to work for court reorganization, which is so impor- 
tant to the adequate protection of their rights and to the efficient administra- 
tion of justice, and we welcome the continuing support of the press and of 
many civic organizations, and in particular that of the League of Women 
Voters, which has been doing an outstanding job. 
The recently published plan of the Judicial Conference certainly affords 
the best means of achieving substantial improvement. I hope that it will be 
strongly supported during the coming session of the Legislature by the bar 
and the public. 
Dup.ey B. Bonsat, President 
The Association of the Bar 
of the City of New York 

New York, Dec. 9, 1958. 


Lawyers and Court Reform 


Among all the citizen groups in New York State the lawyers are in a unique 
position to generate powerful pressure for the reconstruction of our courts 
—which makes their failure to do so in the past the more regrettable. As no 
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less an authority than the Presiding Justice of the Appellate Division, First 
Department, said—in his speech before the Brooklyn Bar Association last 
night—the attitude of “most lawyers and most bar associations” toward well- 
conceived plans for court reform in the past has been “varying from apathy 
to downright hostility.” 

After all, bar associations shouldn’t be just trade organizations, solely con- 
cerned with their own affairs. They have a duty also to work for the com- 
mon good—which, as it happens in this case, would also be peculiarly their 
own. Surely practice would be far more satisfactory for them in a modernized 
court structure than in the overlapping maze of today. 

We heartily endorse Judge Botein’s eloquent plea for the legal profession 
not to be bound by “narrow provincialism and secular self-interest” in the 
case of court reform, but for those on “its distinguished and brilliant roster” 
to get behind the program of the Judicial Conference—and, before it has 
been fully jelled, to ask for its improvement. Here are specifications for 
reconstruction drawn not by amateurs but professionals—including the most 
distinguished judges in the state, headed by the Chief Judge of the Court of 
Appeals, Albert Conway. 

We also commend to New York lawyers the stirring call to action made 
before the New York County Lawyers Association recently by United States 
Supreme Court Justice Harlan, who used to practice here. He said the 
modernization of the state’s judicial structure is “long overdue” and urged 
the association to give court reform its “massive support”—and promptly. 
It certainly should. 

From The New York Times 
December 5, 1958 


Lashing the Lawyers on Court Reform 


“I can’t understand the bar’s apathy or hostility to even a threshold con- 
sideration of any proposal to improve court conditions.” 

So speaks Presiding Justice Bernard Botein, of the Appellate Division for 
the First Department, before the Brooklyn Bar Association. 

Botein’s first purpose was to explain and praise the Judicial Conference 
plan for court modernization which goes before the State Legislature next 
month. This plan has roused a varying lot of reaction. The League of 
Women Voters, for instance, commends some of it, but condemns the reten- 
tion of a separate Surrogate’s Court and pleads for more centralization in 
administration and a single consolidated budget. The legal advisory group 
of the Committee for Modern Courts, headed by Francis H. Horan, takes a 
much more favorable view, although it also has no taste for leaving the 
Surrogates unmerged. But even without suggested improvements, the Horan 
committee recommends the program advanced by the Judicial Conference, 
of which Botein is a member. 

Now that the court-reform battle is on again, the prospect for victory 
depends on the amount of fight put up by responsible leaders. And, as Botein 
argues, the lawyers themselves ought to be in the forefront. 
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What puzzles Botein is the bar’s general attitude of indifference or down- 
right opposition to court reform, when in fact every plan advanced in recent 
years has offered advantages to lawyers. 

As Botein puts it: 

“Why should lawyers wish to continue practicing law amid a confusing 
maze of courts, with overlapping jurisdictions and pitfalls and snares for 
the unwary? Is the practice of law made happier or more economical by bad 
housekeeping in the courts? Are we better off because of poor administration 
or no administration at all? Is calendar congestion a pleasant thing to explain 
to clients who are impatiently awaiting trial?” 

But there is more than self-interest involved here. The law is a profession, 
not just a trade. It has an obligation to the public interest, to lead in shaping 
public opinion. Certainly people ought to be able to look first of all to 
lawyers for real leadership in getting the court reform that is so long overdue. 
Or don’t the lawyers care? We think they should feel more than a little 
uncomfortable. 


From New York Herald Tribune 
December 5, 1958 


e@o 


A TEAM from The University of Texas School of Law won the 
National Moot Court Competition of 1958 before a court pre- 
sided over by Justice Charles E. Whittaker of the United States 
Supreme Court. Teams representing 94 law schools from all parts 
of the country participated in the Competition. Members of the 
national championship are: Alfred H. Ebert, Jr., San Antonio; 
William C. Sparks, San Angelo; and Walter E. Workman, Austin. 

The case argued this year involved an indictment against a 
corporation for violating the Federal Anti-Corruption Act. The 
appeal raised questions of current interest relating to the par- 
ticipation of corporations and unions in political action. 

In addition to Justice Whittaker, members of the final court 
were The Honorable Stanley H. Fuld, Judge of the Court of 
Appeals of the State of New York; Dean William C. Warren, 
Columbia University School of Law; Henry Melvin Hart, Jr., 
Professor of Law, Harvard Law School; Ross L. Malone, Presi- 
dent of the American Bar Association; and Dudley B. Bonsal, 
President of The Association of the Bar of the City of New York. 

The prizes won by the championship team from The Univer- 
sity of Texas School of Law included a silver cup named in 
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honor of Federal Judge John C. Knox and a $500 cash prize in 
honor of Justice Felix Frankfurter. 

The team from Georgetown University Law Center submitted 
the best legal brief and won the Harrison Tweed Bowl. The team 
members were Paul Antinori, Jr., of Tampa, Florida; William 
N. Farlie, Jr. of Short Hills, New Jersey; and Stephen C. Rench, 
of Coffeyville, Kansas. 

The team from The University of Texas School of Law pre- 
sented the best oral argument before the final court and won an 
award from the American College of Trial Lawyers donated in 
memory of John W. Davis. The best individual oral argument 
was presented by Walter E. Workman, Austin, Texas. The run- 
ner-up was James W. Harbison, Jr., Reidsville, N. C. 

The team from Yale University Law School, which lost the 
final argument, placed second in the National Competition. Its 
members were: James W. Harbison, Jr., Reidsville, N. C.; Bruce 
B. O’Dea, Mountain Lakes, New Jersey; and Robert H. Kennedy, 
San Mateo, California. 

The defending National Champion was the University of 
Pennsylvania Law School. 

e@o 


DEPUTY COMMISSIONER Gordon Gravelle, Chief Engineer of the 
Traffic Department of the City of New York, was the guest of 
the Committee on Municipal Affairs, Joseph D. McGoldrick, 
Chairman. Commissioner Gravelle’s talk dealt with the histori- 
cal background of traffic problems, the functions of his depart- 
ment, the tools available to it for work and the department’s 
future plans. He also discussed with the Committee the question 
of whether traffic enforcement should be within the sole juris- 
diction of the department itself, the Police Department or an 
outside agency. 
e@o 


AT 1rs November meeting the Special Committee on the Conflict- 
of-Interest Statutes, Roswell B. Perkins, Chairman, had, among 
other guests, Ross L. Malone, President of the American Bar 
Association; James C. Sargent and Thomas G. Meeker of the 
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Securities and Exchange Commission; Robert Dechert, General 
Counsel, Department of Defense, and Harry R. Van Cleve of that 
office; Brigadier General Carey A. Randall, Military Assistant to 
the Secretary of Defense; the Judge Advocate General of the 
Navy, Rear Admiral Chester Ward; Courtney Johnson, Deputy 
Assistant Secretary of the Army; and Dr. Robert Cairns, Head of 
the Research Department, Hercules Powder Corporation. 


e@Mo 


AT THE direction of the Editorial Board, the single copy price for 
THE RECORD has been established at 50¢, with the yearly subscrip- 


tion rate at $4.00. 
°@o 


THE HONORABLE Harold R. Medina was the guest of honor at the 
Annual Twelfth Night Party sponsored by the Committee on 
Entertainment, Eugene A. Leiman, Chairman. The Entertain- 
ment Committee promised a glittering array of talent and there 
was a glittering audience. The Chairman of the Subcommittee 
in charge of Twelfth Night was Augustin J. San Filippo. 


o@e 


AT its December meeting the Committee on the City Court, 
Mitchell Salem Fisher, Chairman, had as its guests Chief Justice 
Quinn of the City Court, Justice Rivers and former President 
Allen T. Klots. The guests discussed with the Committee the 
Judicial Conference’s plan for court reorganization. 


o@o 


AMONG THE forums sponsored by the Committee on Post-Admis- 
sion Legal Education, Ernest A. Gross, Chairman, was one on 
“Enforcement of the No-Strike Clause,” presented by the Section 
on Labor Law, I. Robert Feinberg, Chairman. 

Thomas J. Miller addressed the Section on Wills, Trusts and 
Estates, Joel Irving Friedman, Chairman, on “Impact of 1958 
Small Business Tax Revision and Technical Amendments Acts 
on Estate Planning.” Edward R. Finch, Jr. reviewed recent 
decisions. 
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The Deputy Superintendent of Banks, Wilfred Feinberg, and 
Melbourne Bergerman discussed ‘“‘New York Retail Installment 
Sales Laws” before the Section on Banking, Corporation and 
Business Law, John R. Raben, Chairman. 

“Legal Privilege and Work Product” was the subject of a dis- 
cussion sponsored by the Section on Corporate Law Departments, 
E. A. Hugill, Jr., Chairman. John R. Sheneman, Assistant Deputy 
Attorney General, Department of Justice, and Ralph M. Carson 
were the speakers. 

The Section on Trade Regulation, Edward L. Rea, Chairman, 
joining with the Committees on Administrative Law and Trade 
Regulation, heard a discussion of the “American Bar Associa- 
tion’s Proposed Trade Court Act” by Robert M. Benjamin 
and Earl W. Kintner, General Counsel of the Federal Trade 
Commission. 
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The Calendar of the Association 


12 


13 
14 


15 


19 


20 


for January and February 
(as of December 29, 1958) 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Medical Jurispru- 
dence 


Dinner Meeting of Committee on Labor and Social 
Security Legislation 


Dinner Meeting of the Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Twelfth Night Festival. Sponsorship Entertainment 
Committee 


Meeting of Section on Litigation 

Dinner Meeting of Committee on the Domestic Rela- 
tions Court 

Dinner Meeting of the Committee on Federal Legis- 
lation 


Dinner Meeting of Committee on Insurance Law 


Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on Legal Aid 

Dinner Meeting of Committee on International Law 

Dinner Meeting of Committee on Foreign Law 


Dinner Meeting of Committee on Art 
Dinner Meeting of Committee on Corporate Law 
Dinner Meeting of Committee on Aeronautics 


Meeting of Library Committee 
Meeting of Section on Jurisprudence and Comparative 
Law 


Stated Meeting of the Association, 5:00 P.M., Buffet 
Supper, 7:15 P.M. 
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22 


23 


26 


27 


28 


29 


30 
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CALENDAR 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on Copyright 


Dinner Meeting of Special Committee on the Conflict- 
of-Interest Statutes 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Joint Medical-Legal Committee 


Dinner Meeting of Special Committee on the Conflict- 
of-Interest Statutes 


Meeting of Section on Labor Law 
Dinner Meeting of Special Committee on Military 
Justice 


Dinner Meeting of Special Committee to Cooperate 
with the Family Part of the Supreme Court of New 
York County 

Meeting of Committee on Arbitration 


Meeting of New York State Bar Association Section 
on Food, Drug and Cosmetic Law 


Meeting of New York State Bar Association Section 
on Antitrust Law 


Annual Meeting of New York State Bar Association 


Annual Meeting of New York State Bar Association 


Dinner Meeting of Committee on Professional Ethics 
Meeting of Committee on the Domestic Relations 
Court 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Medical Jurispru- 
dence 
Dinner Meeting of Committee on Federal Legislation 


Dinner Meeting of Committee on Real Property Law 
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February 


February 


February 


February 
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16 


17 


18 


February 19 


February 24 
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Dinner Meeting of Committee on International Law 
Dinner Meeting of Committee on the Bill of Rights 


Meeting of Library Committee 

Meeting of Section on Litigation 

Meeting of Special Committee to Cooperate with the 
Family Part of the Supreme Court of New York 
County 


Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Meeting of Section on Trade Regulations 

Dinner Meeting of Committee on Legal Aid 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Municipal Affairs 

Dinner Meeting of Committee on Trade Regulations 


Meeting of Committee on Arbitration 
Dinner Meeting of Committee on Copyright 


Meeting of Section on Banking, Corporation and Busi- 
ness Law 








Court Modernization 


By ‘THE HONORABLE BERNARD BOTEIN 
Presiding Justice of Appellate Division of the Supreme Court 


The Judicial Conference of this State is composed of nine 
judges—the Chief Judge of the Court of Appeals, who presides as 
Chairman, the four Presiding Justices of the Appellate Divisions, 
and four Supreme Court Justices who are selected by their col- 
leagues, one from each Department. It is fair to assume that these 
judges collectively possess some experience and expertness in the 
operation of our courts; and so Governor Harriman last May 
invited the Conference to recommend a program for moderniza- 
tion and administrative control of the courts. The Conference 
accepted the invitation and has recently submitted the plan which 
I shall discuss with you tonight. 

Before I sketch the future court system as envisaged by the 
Conference, perhaps I should give you some idea of what to look 
for in such a picture. I can do no better than to quote the late 
Chief Justice Arthur Vanderbilt, an acknowledged leader in the 
never-ending campaign for court improvement. He deemed these 
to be five essentials for the effective administration of a judicial 
system: (1) a simple, integrated court structure, (2) a Supreme 
Court (or Court of Appeals in this State) laying down policy by 
rule, (3) a Chief Judge as the executive head, (4) an Administra- 
tive Office to provide staff assistance, and (5) assignment or admin- 
istrative judges to translate policy into action at the local level. 
You might bear these elements in mind while I outline our plan, 
to see how well or how inadequately our proposals fit into this 
ideal framework. I believe you will conclude that the Conference 
plan is a very good one. All of the essential ingredients are pres- 
ent—either in full strength or blended to suit majority taste; but 
not so diluted that essential values are lost. But enough of figures 
of speech—here is a brief outline of the plan itself. 

The Conference has recommended an integrated court system 


Editor’s Note: Justice Botein delivered this address at the Stated Meeting of the 
Association on December 9, 1958. 


na 
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for the State. The structures of the Court of Appeals, the Appel- 
late Divisions and the Supreme Court would be unchanged and 
preserved by Constitutional mandate. The State-wide trial court 
structure would have as its keystone the Supreme Court, with 
general jurisdiction at law and in equity. We believe that one 
court should be the respository of general and original civil and 
criminal jurisdiction, affording a hall of justice for all the people 
of the State that would be safeguarded by the Constitution. 

The Court of Claims, which handles claims against the State, 
would be abolished and its work and judges absorbed by the 
Supreme Court. Basic in this recommendation, as in further pro- 
posals relating to abolition of other courts, is our belief that these 
courts we propose to abolish are not especially unique, that mer- 
ger of their functions with those of other courts will not cause 
undue administrative difficulties, that their procedures and the 
nature of their court business are substantially similar and, most 
important, that the merger will permit of more effective use of 
judicial and nonjudicial manpower. 

In the City of New York the Court of General Sessions and the 
County Courts, which handle criminal cases only, would be elim- 
inated, and their jurisdiction and judges absorbed by the Supreme 
Court. The Surrogates’ Courts, however, both in the City of 
New York and upstate, would be continued as separate courts, 
enjoying their present status. This recommendation raises a 
highly controversial issue, and I do not propose to minimize what 
I consider to be the telling criticisms that can be levelled at it. 
There will be a question period later on, in the course of which 
I anticipate some concentration of questioning on the Surro- 
gate’s Court proposal, as well as several other proposals which I 
shall acknowledge are debatable. As to these I shall reserve full 
ventilation for the questioning session. 

We have recommended a State-wide Family Court, to replace 
the present Domestic Relations Court of the City of New York 
and the Children’s Courts outside the City. The jurisdiction to 
be given the Family Court broadens and strengthens greatly the 
present jurisdiction of the two courts that will be abolished; and 
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goes a long way toward the ideal of one court handling the entire 
bundle of each family’s court problems. I personally regard this 
court as the most important one in the entire judicial structure. 
As such, it should be given a position in the judicial structure 
that will assure for it the extraordinary facilities that its impor- 
tance will merit. It will affect more people more momentously 
than any court in the State. The ideal Family Court judge should 
acquire at least some working acquaintance with many sciences 
and disciplines other than the law. This will require constant 
study and exposure, that will probably be better secured by a 
judge sitting regularly in a court devoted solely to family prob- 
lems than by one assigned occasionally to a family part in a court 
of broad general jurisdiction. ‘The Family Court will also require 
procedures, personnel and physical facilities to render adjunct 
services not common to any other court. 

There are strongly held views that the Family Court should 
determine status cases, such as divorce, annulment and separation 
actions, or that its functions should be performed by a Family 
Division of the Supreme Court. I imagine there will be questions 
later on this phase of our program. 

Outside the City the Family Court judges will be elected on a 
county-wide basis; in the City they will be appointed by the 
Mayor. Many of us are not entirely happy with either method of 
selection; and would welcome suggestions for any practical for- 
mula that would tend to insure securing the right kind of judges 
for this court, where as we all know an unfortunate choice could 
do such irretrievable damage. 

Leaving the State-wide courts, the Conference has recom- 
mended the creation of only two local courts for the City of New 
York. The City Court of the City of New York and the Municipal 
Court would be abolished and their jurisdiction absorbed in a 
new civil court. It would possess all the power of the two merged 
courts, with monetary jurisdiction up to $10,000, in place of the 
present limits of $6,000 and $3,000, respectively. 

The other local court would be a criminal court for the adjudi- 
cation of criminal charges less than felonies. The Court of Special 
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Sessions and the Magistrate’s Court would be abolished and their 
jurisdiction would be absorbed in the new criminal court. There 
appears to be little, if any, support for the continuance of the 
overlapping and confusing two levels in our so-called lower 
courts. Just one example. In many cases a full preliminary hear- 
ing on a misdemeanor charge is held before a Magistrate sitting 
in a committing capacity; and then an expensive, time-wasting 
repeat performance will be given by witnesses, prosecutor and 
defense attorney, at the plenary trial in the Court of Special 
Sessions. 

It is recommended that the judges in the new civil court be 
elected, in districts to be established by the Legislature, and that 
the judges of the new criminal court be appointed by the Mayor. 
Except for the fact that City Court Justices are presently elected 
on a county-wide basis and Municipal Court Justices from smaller 
districts, the recommended formula for selection of judges in the 
new courts follows the present method of selecting judges in the 
courts that will be abolished. ‘This feature will render the massive 
transition and dislocation of close to 170 judges simpler and more 
feasible from many viewpoints—including the political. I think 
it fair to say that most members of the Conference don’t care par- 
ticularly whether these judges be elected or appointed—so long 
as there is only one method for the selection of all of the judges 
in the same court. 

Outside the City of New York, many sweeping changes are rec- 
ommended. That indefensible anachronism, the part-time judge, 
would be eliminated in the County Courts, Surrogate’s Courts, 
Family Courts and City Courts. The offices of Special County 
Judge and Special Surrogate would be abolished. Over a hun- 
dred such posts would thus be eliminated. I need not ask an audi- 
ence of lawyers how they would like to argue against a part-time 
Surrogate before a part-time County Judge, when the County 
Judge may be scheduled to himself appear before the Surrogate 
the next day. The County Courts, manned by full-time judges, 
would have civil jurisdiction with monetary limits of $10,000 and 
full criminal jurisdiction. 
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There is a hodge-podge of 88 inferior courts functioning in 61 
cities outside the City of New York—known as City Courts, Jus- 
tice Courts and by a variety of other names. There is no uni- 
formity in jurisdiction, process, tenure and compensation of 
judges and other important particulars. In fact, there are 58 sep- 
arate and distinct City Court Acts in existence. The Conference 
has recommended the abolition of all these courts and the estab- 
lishment in the larger cities of a uniform City Court structure, 
with inferior court civil and criminal jurisdiction, as would be 
prescribed in a Uniform City Court Act. Such courts would be 
optional with the local authorities in the smaller cities. 

Finally, and most important in the opinion of many critics of 
New York’s court system, in the rural areas a State-wide District 
Court would replace the present maze of local judicial offices. 
There would be one or more districts in each county. ‘The com- 
position of the districts and number of judges will be determined 
by the Legislature, as will jurisdiction, venue, process, qualifica- 
tion and tenure of judges. These and other details would be pre- 
scribed on a uniform basis throughout the State. The plan would 
eliminate from the court system all of the various police courts, 
justices of the peace courts, police justices and other local tribu- 
nals outside New York City—together with over 2,000 judges who 
man these courts and who function without any standard require- 
ments of training and experience, and without any centralized 
supervision whatsoever. The District Court would have original 
jurisdiction over all minor crimes and over civil litigation involv- 
ing small amounts of money. 

So much for the proposed structure of the courts. The Confer- 
ence has also made a number of fundamental and highly impor- 
tant general recommendations. It has recommended a strong, 
unified administration over all the courts of the State, something 
sadly lacking in our present court system. Presently every court 
in the State is virtually autonomous and subject to little if any 
administrative supervision. No businessman would ever think of 
conducting a State-wide enterprise in this fashion; and the effi- 
ciency of our court system necessarily suffers from the absence of 
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some central coordinating agency exercising administrative 
authority. 

Under the Conference plan the Chief Judge of the Court of 
Appeals would be head of the State judicial system. But of course, 
he couldn’t personally perform all of the necessary administrative 
duties in as populous a State as New York—no matter how widely 
he delegated his duties. He just would not have the time nor the 
energy to consult with assignment judges and administrative 
assistants, because of the large number he would be obliged to 
designate. It should be borne in mind that the First Judicial 
Department alone in New York disposes of more judicial business 
than the entire State of New Jersey. The Conference has there- 
fore recommended that under the overall executive direction 
of the Chief Judge the supervision of the courts will be lodged 
in the first instance in the four Appellate Divisions acting 
through their Presiding Justices, and in accordance with such 
general standards and policies as may be formulated by the Judi- 
cial Conference for general application throughout the State. The 
Judicial Conference, as a State-wide body, would among other 
things fix the standards and qualifications for nonjudicial per- 
sonnel, collect, compile and publish judicial statistics, and pro- 
mulgate general administrative rules for matters transcending 
purely local consideration. 

The fiscal affairs of the various courts in the State are now 
being handled in a variety of ways, with no consistent pattern, in 
a manner that once again would never be countenanced in any 
business organization. The Court of Appeals is financed exclu- 
sively by the State, upon a budget submitted to and approved by 
the Legislature. The Supreme Court is financed partially by the 
State and partially by the City in the City of New York, and 
initially by the State with charge-backs to the counties outside the 
City. Local courts are financed by the county and lesser govern- 
mental subdivisions upstate, and by the City in the City of New 
York. 

To install some order and secure some uniformity and con- 
sistency in the appropriations for salaries and other expenses of 
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the courts throughout the State, the Conference has recom- 
mended that although each court will initially prepare its own 
budget as it now does, it will be required thereafter to forward it 
to the Conference before any further action can be taken upon it. 
Simultaneously, a copy will also be forwarded to the appropriate 
Appellate Division. After receiving and considering any com- 
ment or suggestion that the Appellate Division may care to make 
concerning the budget, the Judicial Conference will then for- 
ward it, together with its own comments or suggestions, to the 
proper appropriating body. For the first time in its history the 
entire bill for the cost of the courts in this State will be cleared 
through one agency. 

The Conference has made two alternative recommendations 
concerning the all-important rule-making power. One continues 
the present initial power to regulate practice and procedure in 
the Legislature, and provides that the Legislature may delegate 
that power to the courts on such terms as it may provide. The 
second recommends a direct constitutional grant of all initial 
power to regulate court practices and procedure to the Court of 
Appeals, vesting in that court the authority to delegate in whole 
or in part to the Appellate Division or the Judicial Conference. 
Under this alternative, the power of rule-making would still be 
subject to revision by the Legislature. But it would shift the 
initial burden to the court, making the court-adopted rules sub- 
ject to whatever revisions the Legislature may see fit to make. It 
must be understood that the rule-making power as we speak of it 
here contemplates not only the promulgation of rules such as are 
contained in our Rules of Civil Practice; but also the whole sub- 
ject of court practice and procedure generally, including provi- 
sions on that subject now covered by the Civil Practice Act, and 
other procedural provisions which have heretofore been estab- 
lished by legislation. As a result of the perennial patching by a 
hard-pressed Legislature, which in a short period of time can 
consider court problems as only one of a great many State needs, 
we now have a confusing, crazy-quilt code of practice and pro- 
cedure. It is my considered opinion that we would do better to 
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leave the initiative in this matter to the judges, perhaps in col- 
laboration with the bar. They would treat this very staff of our 
professional lives as one of their major concerns, and give the 
subject unceasing study and attention all through the year, apply- 
ing an expertise bred out of first-hand experience. 

I suppose that these provisions for executive direction of the 
courts, fiscal controls and rule-making powers all blend together 
into an administrative complex for the more efficient and more 
economical operation of our courts. I would also like to believe 
that they will be productive of something more than clinical effi- 
ciency or trimmed budgets. Improved procedures and facilities, 
wise planning and expert utilization of human and physical 
resources, adequate time for patient and courteous handling of 
cases, should lift the calibre of the administration of justice in 
our courts. The ravages suffered by society from the doling out 
of harassed and impatient justice can never be repaired. 

The Conference has also recommended a broad Constitutional 
provision permitting the transfer of cases from the Supreme and 
County Courts to courts of lesser jurisdiction. Under this recom- 
mendation, any verdict or judgment in the court to which the 
case is transferred would not be limited by a lower monetary 
jurisdiction in that court—in other words, the lower court will 
have complete authority to dispose of the litigation, even if the 
demand in the case exceeds the monetary limitations of its own 
jurisdiction. 

There are a number of other important proposals which be- 
cause of limitations of time cannot be covered in this main pre- 
sentation. I shall be happy to discuss them, if indicated, during 
the question period. 

I have outlined what I regard as the major recommendations. 
The Judicial Conference did not assume to cast its report in the 
form of Constitutional amendment or proposed legislation. This 
is more appropriately the function of the Legislature. The Con- 
ference has endeavored to make its recommendations as clear and 
explicit as possible so that the Legislature can prepare its bills 
without difficulty. Also, drafting amendments or legislation some- 
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times integrates a program so tightly that it becomes difficult to 
add or drop provisions. 

I hope this gives you some rough idea of the Conference pro- 
gram. It is not the best of all possible plans, because such a plan 
could only be drawn to administer justice in Alice’s Wonder- 
land. I defy any nine lawyers in this audience to hammer out a 
proposal for court reorganization upon which each of them would 
not entertain some important reservations; and which nine other 
lawyers would not savagely rip to pieces. The same vulnerability 
extends to this plan drawn by the nine judges who are members 
of the Judicial Conference. I merely repeat what I have said 
before: I think it is a very good plan and one that if adopted 
would improve our court system immeasurably. 

However, as things stand just now, so few people know any- 
thing about the plan that it makes mighty little difference whether 
it is good, bad or indifferent. I hope you are as shocked by this 
statement as I was about a week ago, when I took stock and had 
to come to that hard, unpalatable conclusion. Here is how I 
arrived at it. I have been trying, ever since the Conference plan 
was released, to get soundings on the sentiment toward court 
reorganization among lawyers. And I have found that there is 
virtually no sentiment because there is no interest—because very 
few lawyers have even taken the trouble to acquaint themselves 
with the problems and the proposed remedies. So I can’t even 
make the dramatic statement that we are at the crossroads, because 
to reach a crossroad one must travel some distance. We are exactly 
where we were five years ago, when the Temporary Commission 
on the Courts came into existence. I am convinced that the 
splendid, constructive efforts of Harrison ‘Tweed and his asso- 
ciates came to naught because of the appalling indifference of the 
great body of the bar; and that unless the lawyers of this State 
bestir themselves and show some interest in their courts the 
Judicial Conference’s work of the past six months will similarly 
go down the drain. 

This statement may sound like hyperbole or oratorical exag- 
geration, but quite to the contrary, it is based on the cold facts of 











20 THE RECORD 


life. Most legislators genuinely try to carry out the wishes of their 
constituents; but those wishes must be made known to them. If 
there is strong sentiment for change in our court system, it will 
prevail. But in appraising the strength of sentiment, legislators 
very naturally first look to the group or profession most intimately 
and vitally concerned—in our case, the lawyers. If most lawyers 
are disinterested and uniformed on the subject, and if there is no 
dominant, overriding public demand, why that’s the end of the 
matter. And one can hardly criticize a busy legislator, to whom 
court reorganization is one item on a heavy agenda, for giving 
priority to other matters which are the subject of heavy, although 
altogether proper pressures. The pity of it is that there are so 
many lawyers throughout the State who will assume leadership 
in securing a firehouse for a rural district or a hospital for a 
metropolis, but who will not lift a finger to help put their own 
house in order. So we are deprived of some measure of the sup- 
port that public ventures unrelated to the law can normally 
expect. 

And now, getting back to my statement that at this stage it 
makes little difference whether the Conference plan is good, bad 
or indifferent. That was not the counsel of despair by any means, 
but what I believed to be a realistic appraisal of our position at 
this time and the dimensions of the problems that face us. Only 
by appreciating the enormity of the challenge can we rise to meet 
it. I am certain that if we are able to muster the vast resources of 
the bar, we will secure for the people a modern, efficient court 
system. 

I would sound a note of caution. The Conference plan will be 
the only officially sponsored and initiated program for court 
modernization to be presented to the Legislature at its next ses- 
sion. It will therefore in all likelihood be the basis initially for 
consideration of court reorganization. If it proposes really sub- 
stantial improvement, let us not be quick to scuttle all prospects 
of court modernization for this generation because one or more 
aspects do not meet with our approval. In this regard I commend 
to the consideration of those last-ditch defenders of their view- 
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point the advice Benjamin Franklin gave to his associates in the 
drafting of the Constitution of the United States: 
“On the whole, I cannot help expressing a wish that every 
member of the Convention, who may still have objections 
to it, would with me, on this occasion, doubt a little of his 
own infallibility, and, to make manifest our unanimity, 
put his name to this instrument.” 


I also make bold to quote as a fine example of committee states- 
manship from the report of the dedicated and alert Committee 
for Modern Courts, which was released last week. After endorsing 
the Conference plan generally, it said: 

“Having said this, we are also bound to say that we hope 
that the recommendations of the judges may be further 
strengthened in certain particulars, although we would 
not want to see the whole scheme rejected because of in- 
sistence on any one of the points where we think more 
should be done.” 


The only men of law who have evinced any interest in court 
change fall into one of two groups that numerically are very un- 
impressive. The cons are just as fiercely dedicated to perpetua- 
tion of the status quo as are those determined to change it. A small 
group, long entrenched behind the barriers of acceptance and 
tradition, can always repel a small group on the outside. ‘To storm 
those barricades successfully, large numbers must be enlisted in 
the cause. 

How do we go about enlisting them? I can’t delude myself into 
believing that making speeches to the same old wonderful groups 
of persons devoted to civic improvement will turn the tide; new 
converts are won and the frontiers extended too slowly that way. 
I believe there isn’t time to arouse the profession by the slow, 
tortuous route of securing resolutions from the various bar as- 
sociations. This is essential to success, and I do not minimize it, 
but much more is needed. 

The entire bar, the tens of thousands of lawyers, must be in- 
terested in and made aware of the issues involved in court re- 
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organization—and it must be done quickly. The Legislature con- 
venes in less than a month. I feel certain the public is not yet 
ready to be aroused when its family and business lawyers are so 
unconcerned. I might digress to say that it will be a sad day for 
our profession—but it must come if we abdicate our responsi- 
bilities—if the people feel that the lawyers to whom they have 
entrusted the custody of their courts have failed them. It will then 
be too late to try to assert the leadership which is still beckoning 
to us. 

Once their plan is dropped into the legislative or political hop- 
per the members of the Judicial Conference will not agitate or 
lobby for its adoption. We will be available in an advisory or 
consultative capacity—the same capacity in which some of us 
have endeavored during the past month to explain, but not nec- 
essarily advocate, our program to interested persons. So it is ap- 
parent that others will have to supply the muscle and momentum 
to carry on for some plan of court modernization. 

This Association is no stranger to calling the entire profession 
to arms. In fact, it owes its creation in 1870 to a meeting called by 
two hundred and thirty-one lawyers to combat a predatory po- 
litical organization that had corrupted bench and bar in this 
City. Their efforts were crowned with success, and as Chief Judge 
Stone has said, they “did not . . . content themselves with the pas- 
sage of pious resolution to be spread upon the minutes and then 
forgotten. They moved forward to courageous and determined 
action.” 

The words of Samuel J. Tilden at the first meeting in 1869 
that later gave birth to this association—words engraved in part 
upon this very rostrum—are still a ringing summons to us today: 


“The Bar, if it is to continue to exist . .. must be bold in de- 
fense, and, if need be, bold in aggression. If it will do its 
duty to itself, if it will do its duty to the profession which 
it follows, and to which it is devoted, the Bar can do every- 
thing else. It can have reformed constitutions, it can have 
a reformed judiciary, it can have the administration of 
justice made pure and honorable. . . .” 
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And so, Mr. President, I propose that this Association of the Bar 
of the City of New York, once more be the instrumentality to 
sound the call for united bar action. I won’t presume to tell you 
how you should do it, but if you think there is any merit to my 
proposal, I suggest that through you the Association give impulse 
to the project, and then unselfishly withdraw. Or possibly you 
and others as individuals might raise the banner. It might take 
the form of organizing a large group of respected lawyers, repre- 
senting every community throughout the State, and devoted to 
the sole objective of awakening the interest of the bar, and to 
whatever extent possible, of the general public, in the subject of 
court modernization. I believe the group, as such, should be in- 
dependent of any bar association, lest there arise organizational 
or other extraneous complicating problems. 

I am not implying that the medium thus chosen for going to 
the bar, whatever form it might take, should endorse the Confer- 
ence plan. Conceivably, it could approve it, or say it is a good 
plan but capable of certain improvement, or say it is a bad plan 
and draft its own program. Or logically, I suppose it might even 
say our present court system is fine and needs no improvement. 
I could have no quarrel with any of these decisions, so long as 
the complete picture of court reorganization is fully and fairly 
presented to the entire bar, for its knowledgeable reaction. 

This hall has served as a rallying point for our bar on many 
memorable occasions. With all confidence I expect that the law- 
yers of this State will accept the responsibilities that are logically 
and traditionally theirs, and which they have so magnificently 
fulfilled in the past. 
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